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At Highgrade Recruitment Ltd any legal duties are met head on and we take
our responsibilities and duty of care extremely seriously. Our policies outline
the very minimum that Highgrade will do to safeguard and provide
professional services. Below details circumstances of when a referral is
required. Highgrade have a legal duty to refer to DBS where conditions are
met. This applies even when a referral has also been made to a local authority
safeguarding team or professional regulator and we will follow these
procedures in any such event.

What is a referral?

A referral is information about a person. It tells us of concerns that an
individual may have harmed a child or vulnerable adult, or put a child or
vulnerable adult at risk of harm.

The referral duty doesn’t apply to family or personal arrangements, parents or
members of the public. If a parent or member of the public has a safeguarding
concern, they should contact the police, social services or the person’s
employer.

These agencies can then investigate the allegation and if appropriate make a
referral to the DBS.

When a person has been referred, DBS consider if they need to be added to a
barred list(s).
Who can make a referral?

Under legislation, the following can make referrals to the DBS:

« local authorities

« education authority in Northern Ireland

« health and social care bodies in Northern Ireland

« keepers of register in England, Wales or Northern Ireland

e supervisory authorities in England, Wales or Northern Ireland

e and




The power to refer happens when an organisation is not acting as a regulated
activity provider. This will usually be when the organisation is undertaking their
safeguarding role.

The power to refer can be used when an organisation thinks a person has
either:

« harmed or poses a risk of harm to a child or vulnerable adult
« has satisfied the harm test; or
« hasreceived a caution or conviction for a relevant offence and;

« the person they’re referring is, has or might in future be working in
regulated activity and;

« the DBS may consider it appropriate for the person to be added to a barred
list

Information about regulated activity

Guidance about regulated activity with children and regulated activity with
adults is available from the Department for Education and the Department of
Health and Social Care.

DBS have also produced some leaflets explaining regulated activity with
children and adults.

Who has a legal duty to refer?

Regulated activity providers (employers or volunteer managers of people
working in regulated activity in England, Wales and Northern Ireland) and
personnel suppliers have a legal duty to refer to DBS where conditions are met.
This applies even when a referral has also been made to a local authority
safeguarding team or professional regulator.

A personnel supplier may be an employment agency, employment business or
an educational institution and are described as:

« an employment agency that makes arrangements to either find a work-
seeker employment with a hirer or to supply him to a hirer to employ

« an employment business that engages a work-seeker and supplies him to a
hirer to work under a hirer’s control



https://www.gov.uk/government/publications/keeping-children-safe-in-education--2
https://www.gov.uk/government/publications/new-disclosure-and-barring-services
https://www.gov.uk/government/publications/new-disclosure-and-barring-services

« an educational institution if it makes arrangements to supply a student
following a course at the institution to a regulated activity provider such as a
school.

Legal duty to refer: the two conditions that must be met

If you are a regulated activity provider or fall within the category of personnel
supplier, you must make a referral when both of the following conditions have
been met:

Condition 1

« you withdraw permission for a person to engage in regulated activity with
children and/or vulnerable adults. Or you move the person to another area
of work that isn’t regulated activity.

This includes situations when you would have taken the above action, but the
person was re-deployed, resigned, retired, or left. For example, a teacher
resigns when an allegation of harm to a student is first made.

Condition 2
You think the person has carried out 1 of the following:

. engaged in relevant conduct in relation to children and/or adults. An action
or inaction has harmed a child or vulnerable adult or put them at risk or
harm or;

. satisfied the harm test in relation to children and / or vulnerable adults. eg
there has been no relevant conduct but a risk of harm to a child or
vulnerable still exists.or

« been cautioned or convicted of a relevant (automatic barring either with or
without the right to make representations ) offence

Relevant conduct in relation to children

A child is a person under 18 years of age.




Relevant conduct is:

« endangers a child or is likely to endanger a child

« if repeated against or in relation to a child would endanger the child or be
likely to endanger the child

« involves sexual material relating to children (including possession of such
material)

« involves sexually explicit images depicting violence against human beings
(including possession of such images)

« is of a sexual nature involving a child
A person’s conduct endangers a child if they:

« harm achild

« cause a child to be harmed
o puta child at risk of harm
o attempt to harm a child

e incite another to harm a child

Relevant conduct in relation to adults:

A vulnerable adult is a person aged 18 years or over who is being provided
with, or getting a service or assistance which is classed as regulated activity for
adults.

Relevant conduct is:

« endangers a vulnerable adult or is likely to endanger a vulnerable adult

. if repeated against or in relation to a vulnerable adult would endanger the
vulnerable adult or be likely to endanger the vulnerable adult

« involves sexual material relating to children (including possession of such
material)

« involves sexually explicit images depicting violence against human beings
(including possession of such images)

« is of a sexual nature involving a vulnerable adult

A person’s conduct endangers a vulnerable adult if they:




« harm a vulnerable adult

o cause avulnerable adult to be harmed
o putavulnerable adult at risk of harm
« attempt to harm a vulnerable adult

e incite another to harm a vulnerable adult
A person satisfies the harm test if they may:

o harm avulnerable adult

o cause a vulnerable adult to be harmed
o putavulnerable adult at risk of harm
« attempt to harm a vulnerable adult

e incite another to harm a vulnerable adult

What is harm?

This is not defined in legislation. DBS view harm as its common understanding
or the definition you may find in a dictionary.

Harm is considered in its widest context and may include:

« sexual harm

« physical harm

« financial harm

e neglect

« emotional harm

« psychological harm
o verbal harm

This is not a fully comprehensive list, harm can take many different forms.

What is the harm test?




A person satisfies the harm test if they may harm a child or vulnerable adult or
put them at risk of harm. It is something a person may do to cause harm or
pose a risk of harm to a child or vulnerable adult.

Must | make a referral?

If you engaged a person to work in regulated activity, you have a legal duty to
refer where the relevant conditions are met.

The duty to refer applies even when a report has been made to another body
such as a local authority safeguarding team.

The duty to refer applies irrespective of whether another body has made a
referral to the DBS in relation to the same person.

This helps to make sure the DBS have all the relevant information to consider a
case. DBS can then make a fair, consistent and thorough decision about
whether to bar a person from working with vulnerable groups.

A person who is under a duty to refer and fails to refer to us without
reasonable justification is committing an offence. If convicted they may be
subject to a fine up to £5,000.

Can | make a referral to the DBS if the legal conditions are not met?

There could be times when you consider that you should make a referral in the
interests of safeguarding children or vulnerable adults even if you have not
removed the person from working in regulated activity.

This could include acting on advice of the police or a safeguarding professional,
or in situations where you don’t have enough evidence to dismiss or remove a
person from working with vulnerable groups.

DBS are required by law to consider any and all information sent to us from
any source. This includes information sent to us where the legal referral
conditions are not met.




DBS will use legal powers and barring processes to determine whether the
person should be barred from working in regulated activity with children and /
or vulnerable adults.

If you want to make a referral to us where the referral conditions are not met,
you should do so in consideration of relevant employment and data protection
laws.

You may want to seek your own legal advice in relation to these cases.

Referrals for automatic barring offences

Anyone convicted or cautioned for certain serious offences will, subject to the
consideration of representations where permitted, be barred from working in
regulated activity with children and/or vulnerable adults.

How to make a referral

Referrals can be made using an online form on the DBS website. Further
information can be found below regarding how to create an online account
and/or make an online referral) or by post (paper).

Either way you’ll be asked to provide prescribed information. This is
information that you must legally provide, if you’re under a duty to refer or if
you fall within those persons/bodies who are legally required to provide
information on request. You should be aware that the legal duty to provide
prescribed information may apply whether you’ve made a referral to the DBS
or not.

It’s important that you provide as much relevant information as you can. DBS
rely on the quality of information provided to us. You’re not expected to
provide information that you don’t have access to. As part of the process to
decide if an individual should be placed on a barred list, any information in
your referral may be used by us and could be disclosed to the referred person
or other parties.




Online referral form and registering for an online services account

DBS website using the online referral form.

To do this you’ll need to register for a DBS online services account, which will
enable DBS to engage and communicate more securely. The online form makes
it faster and easier for you to send a referral.

You can:

save your referral and complete it later (draft forms are saved for 10 days
before being removed)

« upload electronic documents in support of your referral (subject to technical
limitations)

« use the same form to refer multiple individuals involved in the same
incident

« use the additional attachments space at the end of part 3 if you want to
include more than one attachment for each question or if you have any
other relevant information to support your referral

We can still send paper documents, or information on digital media (USB or
CD/DVD only) if you needed. Any information attached to the online form
should be free from password protection or encryption and will be scanned for
malware. Where any malware is found you will be asked to resubmit a “clean”
version of the information.

Paper referral form (post)

Alternatively, you can complete the DBS paper referral form and read the
guidance with it. The paper referral form should be posted to the DBS, with all
of the information that has been requested on the form. Please send any
paper referral forms to DBS Barring, PO Box 3963, Royal Wootton Bassett, SN4
4HH.

We cannot guarantee the security of information until it is in our possession,
and will not take responsibility for such information until we receive it. For this
reason we recommend submitting referrals via our secure online referral form,
however if you are using a paper referral form we recommend using registered
post.



https://disclosure.homeoffice.gov.uk/HomeOfficeExternalPortal/faces/oracle/webcenter/portalapp/pages/login.jspx
https://disclosure.homeoffice.gov.uk/HomeOfficeExternalPortal/faces/oracle/webcenter/portalapp/pages/login.jspx
https://www.gov.uk/government/publications/dbs-referrals-form-and-guidance

Should | make a referral when an allegation is first made, or when |
temporarily suspend someone?

When an allegation is made, you should investigate and gather enough
evidence to establish if it has foundation.

This will inform your processes for any decision to dismiss or remove the
person from working in regulated activity.

You should make a referral even if a significant period of time has passed
between the allegation and the gathering of evidence to support a decision to
make a referral.

You should complete your investigations and disciplinary processes (even if the
person has left your employment).

This is particularly important as DBS rely on referral evidence and any other
relevant evidence gathered.

The duty to make a referral may not be triggered by temporary suspension, it
depends if you have sufficient information to meet the referral duty criteria.
You may suspend a person pending an investigation where there have been
allegations of harm or risk of harm.

Following investigation, if you decide to let the person return to a position
working in regulated activity with children or vulnerable adults then there may
not be a legal duty to make a referral.

But, if you decide to dismiss the person or remove them from working in
regulated activity then you would need to make a referral.

Will | be informed of the outcome of my referral?
Only if you can prove a legitimate interest in the person you have referred.

If you no longer employ the referred person or let them engage in regulated
activity, then you may not be able to show a legitimate interest and won’t be
advised of the outcome.




